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Clerk, Environmental Appeals Board

INITIALS L

ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
In re City of Holyoke Department of Public 3
Works )  NPDES Appeal No. 24-01
NPDES Permit No. MA0101630 g
)

ORDER ACCEPTING PETITION FOR REVIEW

On February 29, 2024, the City of Holyoke, Massachusetts filed a petition with the
Environmental Appeals Board (“EAB or Board”) for review of National Pollutant Discharge
Elimination System Permit No. MA0101630, dated January 25, 2024, for the Holyoke Water
Pollution Control Facility. The petition was mailed via United State Postal Service on February
28, 2024, and received by the Clerk of the Board on February 29, 2024.

The regulations governing permit appeals require a petition for review of a final permit
decision to “be filed with the Clerk of the Environmental Appeals Board within 30 days after the
Regional Administrator serves notice of the issuance of a[n] * * * NPDES * * * final permit
decision under § 124.15.” 40 C.F.R. § 124.19(a)(3). A petition is considered filed when it is
received by the Clerk of the Board. Id.

The regulations, however, also allow the Board to “relax or suspend the filing
requirements” if “good cause” can be shown. 40 C.F.R. § 124.19(n). On limited occasions, the
Board has applied this provision to accept otherwise untimely petitions where special
circumstances exist. See In re AES P. R. L.P., 8 E.A.D. 324,329 (EAB 1999) (“The Board will
relax a filing deadline only where special circumstances exist.”), pet. for review denied sub nom.

Sur Contra La Contaminacion v. EPA, 202 F.3d 443 (1st Cir. 2000). The Board has found
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special circumstances, infer alia, in cases where mistakes by the permitting authority have
caused the delay or when the permitting authority has provided misleading information. /n re
Stonehaven Energy Mgmt., LLC, 15 E.A.D. 817, 824 (EAB 2013) (finding special circumstances
“because the Region erroneously directed potential petitioners to file any petitions for review
with the [U.S. Environmental Protection Agency] Administrator and the Administrator received
the Petition within the filing deadline™); In re Kawaihae Cogeneration Project, 7 E.A.D. 107,
123-24 (EAB 1997) (holding delay in filing to be attributable to the permitting authority, which
mistakenly instructed petitioners to file EAB appeals with EPA’s Headquarters Hearing Clerk);
BASF Corp. Chem. Div., 2 E.A.D. 925, 926 n.3 (Adm’r 1989) (accepting a petition that had been
filed one day late because the EPA Region incorrectly told petitioner that timeliness is based on
the postmark date rather than the date of receipt by the Agency); see also Spitzer Great Lakes
Ltd. v. EPA, 173 F.3d 412, 415-17 (6th Cir. 1999) (considering petition to be timely despite
missing the thirty-day deadline because EPA Administrative Law Judge made a misleading
statement suggesting petitioner had forty-five days to file).

In the instant case, EPA Region 1 signed the final permit decision on January 25, 2024.
Region 1, U.S. EPA, Authorization to Discharge Under the National Pollutant Discharge
Elimination System, NPDES Permit No. MA0101630, at 2 (signed Jan. 25, 2024) (“Permit”).
Petitioner received notice of the final permit decision on January 29, 2024, via email from EPA

Region 1. Letter from Joshua A. Garcia, Mayor, City of Holyoke, to Emilio Cortes, Clerk, EAB
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1 (Feb. 28, 2024). Under 40 C.F.R. § 124.19(a)(3), a petition for review would have been due no
later than February 28, 2024. Petitioner’s representative attempted to hand deliver the Petition to
the Board on February 28, 2024. After encountering difficulty accessing the building,
Petitioner’s representative received incorrect information from a Board staff person who
indicated that the petition would be timely if it was postmarked on February 28, 2024. The
Board staff person had no authority to alter the regulatory requirement of section 124.19(a)(3),
which provides a petition is filed when it is received by the Clerk of the Board. Consistent with
the information received from the Board staff person, the Petitioner’s representative mailed the
petition via United States Postal Service with a postmark of February 28, 2024. The Board
received the Petition the following day, February 29, 2024. The Petition and cover letter are
attached to this Order.

As noted above, the Board recognizes the need to apply its authority under section
124.19(n) to “relax or suspend” the filing deadline when good cause exists. Here, special
circumstances warrant application of that good cause exception as the Petitioner made a good
faith attempt to file by the filing deadline and did not do so because it was unable to hand deliver
the Petition and was then provided incorrect information by a Board staff member. This
situation falls within the line of cases cited above, where the Board has found special
circumstances when Agency staff provided incorrect information on filing a petition with the

Board.



Based on the circumstances of this case, the Board accepts the Petition for filing and
consideration.

So ordered.

Dated: March 5, 2024 Per Curiam
Environmental Appeals Board'

! The three-member panel issuing this order is composed of Environmental Appeals
Judges Aaron P. Avila, Wendy L. Blake, and Mary Kay Lynch.
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MAYOR JOSHUA A. GARCIA

CITY OF HOLYOKE
February 28, 2024
RECEIVED
HAND DELIVERED U.S.EPA, HEADQUARTERS
FEB 29 2024

Emilio Cortes

Clerk of the Board EXVIRONMENTAL APPEATISBOADT)
U.S. Environmental Protection Agency

Environmental Appeals Board

1201 Pennsylvania Avenue, NW

U.S. EPA East Building, Room 3332

Washington, DC 20460-0001

Re: City of Holyoke Wastewater Treatment Facility Petition for Review of NPDES Permit No.
MA0101630

Dear Mr. Cortes:

Attached please find for filing, the City of Holyoke’s Petition for Review of NPDES Permit No.
MAO0101630, issued to the Holyoke Wastewater Treatment Facility by EPA Region 1 on January 25,
2024. 1t was received by the City via email on January 29, 2024, therefore the appeal deadline pursuant to
40 CFR § 124.20 (c) is February 28, 2024.

The Petition has been prepared in compliance with the formatting and length requirements contained in
the Environmental Appeals Board’s Practice Manual.

Very truly yours,

Jos‘ﬁ‘( . Garcia,
Mayor, City of Holyéke, MA

Enclosure

cc: Ken Moraff, Director, Water Division Environmental Protection Agency Region 1
Carl Rossi, Public Works Director, City of Holyoke
Michael Bissonnette, City Solicitor, City of Holyoke

536 DWIGHT STREET » MAYOR'S OFFICE « HOLYOKE, MASSACHUSETTS 01040
PHONE: (413) 561-1600 - FAX: (413) 322-5521 « E-MAIL: garciaj@holyoke.org

Birthplace of Volleyball



BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:

City of Holyoke NPDES Appeal No. 24-

NPDES Permit No. MA0101630

PETITION FOR REVIEW OF
CITY OF HOLYOKE WATER POLLUTION CONTROL FACILITY
NPDES PERMIT ISSUED BY REGION 1

Lisa Ball, City Solicitor
City Hall Annex

Room 204

20 Korean Veterans Plaza

February 28, 2024 Holyoke, MA 01040
(4131 1727_8580

wLounsel 101 tne rentioner

City of Holyoke

[Type here]
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1. Introduction

Pursuant to 40 CFR § 124.19(a), the City of Holyoke, Massachusetts (the City or Holyoke), respectfully
submits this Petition for Review of the National Pollutant discharge Elimination system (NPDES) Permit
No. MA0101630 (Permit) dated January 25, 2024.

2. Threshold Procedural Requirements

A. The Petitioner has standing to petition for review because it submitted comments on the draft
permit transmitted to the Petitioner. See Attachment ##/

B. The issues raised by the Petitioner were all raised during the public cornment period.

C. The Petition is timely filed. The Petitioner received notice of the permit on xxx. The Petition
for Review complies with the Board’s Practice Manual.

3. Factual and Statutory Background

The Petitioner owns and operates the Holyoke Water Pollution Control Facility (WPCF) in Holyoke,
Massachusetts which is subject to regulation under the Clean Water Act (CWA). The WPCF has a design
flow of 17.5 mgd and an industrial wastewater contribution of 0,312 mgd.

The WPCF discharges into the Connecticut River which is classified as a Class B warm water fishery
with the CSO qualifier and is designated as a habitat for fish, other aquatic life, and wildlife, including for
their reproduction, migration, growth and other critical functions, and for primary and secondary contact
recrcation,

4. Argument

4.1  Part LA.1 Total Aluminum, Copper and Lead Effluent Limitations: EPA
failed to properly conduct the Reasonable Potential Analysis (RPA) for
Total Aluminum, Copper, and Lead

EPA erroneously determined that it was not appropriate to use new effluent data to reevaluate the need for
the existing limits because the reasonable potential to cause or contribute to excursions of the aluminum,
copper and lead criteria since reasonable potential was already established in the previous permit.

40 CFR § 122.44 (d) (i) establishes the requirement to establish water quality-based effluent limitations
(WQBELSs) on pollutants that either are or could be discharged at levels that have the reasonable potential
to causc or contribute to violations of water quality standards. Paragraph (i) requires the permitting
authority to use procedures for evaluating reasonable potential. Most permitting authorities, including
Region 1, apply a mass balance approach that considers the background concentration of a pollutant, the
concentration present in the discharge and the dilution afforded by the receiving stream.
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Monthly Monlhly Monthly
Ave Ave Ave
Units uglL uglL uglh
10312017 475 1100 0.98
11002017 440 14.00 1.10
121312017 400 14.00 <1
1/31/2018 45.0 27.00 <1
2/28/2018 63.0 11.00 1.80
yarieoie W0 26.00 1.10
4/30/2018 730 26.00 1.20
513172018 1.0 6.00 1.20
6/30/2018 26.0 7.80 0.66
713112018 52.0 16.00 1.40
8/31/2018 280 7.80 <1
9/30/2018 13.0 6.20 <1
10/31/2018 320 21.00 1.00
1173012018 19.0 6.20 <1
12/31/2018 Mo 7.80 <3
143172019 320 9.40 1.30
2282019 700 190 1.00
33209 424 0,50 <1
4/30/2019 380 17.00 <1
5112019 370 11.00 <1
6£30/2019 38.0 770 2.10
743112019 36.0 1000 1.00
83142019 370 8.20 1.00
93072019 39.0 12.00 «
10/31/201% 6.0 15.00 1.20
11/30/2018 450 18.00 1.00
120312018 449 15.30 1.14
113172020 300 8.3 <1
212912020 26 10 1.50
33112020 340 B70 090
4130/2020 290 770 0.76
5/31/2020 285 1845 0487
Sample 32 2 32.00
Size
mean 39.7 131 1.16
std dev 13.6 6.1 0.24
95 %lle 67.8 26.0 191
Table 4:
Reasaonable Potential Analysis Data Using Clean
Sampling Technigue
Parameter Aluminum Copper Lead
Monthly Monthly Monthty
Ave Ave Ave
Units ugh ugll uglL
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6/30/2020 29.0 725 <1.45
Tia/2020 48.0 16.00 14
B/31/2020 29.5 16.08 14
9/30/2020 480 8.60 1
10/31/2020 300 8.00 3
11£30/2020 400 12,00 1.1
12/3142020 3o 5.35 0.8
11312021 24.0 640 <5
212812021 24.0 §5.60 05
313172021 36.0 10.50 08
4/30/2021 370 8.00 08
843172021 33.0 6.80 08
6/30/2021 406 1158 13
7312021 640 12.00 1.1
8/31/2021 400 1.00 0.8
5/30/2021 36.5 9.85 1.0
1043172021 MO 7.6 0.8
1143072021 38.0 12.00 08
12/31£2021 430 16.00 08
113112022 35.0 14.00 1.0
212812022 43.5 18.50 1.0
33172022 38.0 15.00 10
4/30/2022 96.0 168.00 1.1
5/31/2022 280 12.00 06
6/30/2022 38.0 14.00 10
73172022 38.0 9.40 15
B/31/2022 400 11.00 11
93072022 26.0 6.67 0.9
Sample Size 28 28 28
meain 38.6 1125 1.0
std dev 14.0 3.58 0.3
95th %lle 58.4 173 14

Antibacksliding and Antidegradation

Since the previous permit included WQBELS for aluminum, copper and lead, removing the limits would
tripger Antibacksliding and Antidegradation reviews.

40 CFR § 122.44(1}1) sets out that effluent limitations, standards or conditions must be at least as
stringent as those in the previous permit unless “material and substantial aiterations” and/or “new
information” justify a less stringent limit. In Holyoke’s case, the changes in sample collection techniques
and revision of the chronic criterion for aluminum would be considered “new information” that was
unavailable during the development of the previous permit. Thus, removal of the aluminum, copper and
tead efTluent limitations would be allowed under the exceptions to Antibacksliding,
Pooe Tl 1
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and the significant impacts to the economically disadvantaged and identified minority diversity of the
City.

EPA’s own acknowledgement of climate change uncertainty is evidence of the Arbitrary and Capricious
nature of these requirements. As such

As such, they are unlawful under the Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A), and do
not comport with the regulations upon which EPA Region 1 relies to impose them, which limit operations
and maintenance requirements to only “reasonable steps.”

Based on the rationale provided above, the Petitioner respectfully requests that the Adaptation
Planning Requirements be removed from the permit and instead EPA increase technical support
and funding to entire communities as they face multiple challenges such as aging infrastructure,
stricter water quality requirements as well as those associated with climate change.

4.3 EPA is inappropriately requiring the use of Methods 1633 and 1621 for
Clean Water Act purposes prior to promulgation as rule.

Part 1.E Industrial Users and Pretreatment Program, Section 6

In its comments on the draft permit, the Petitioner requested that the last sentence in Paragraph 6 be
replaced with, “All monitoring results are for informational purposes and data collection only. Once there
1s an approved PFAS test method that is finalized through the ‘Rule Making Process’ then monitoring

results after the approval date will be used by the EPA in the next permit reissuance to ensure the
discharpe continues to protect designated uses.”

In its response, EPA acknowledged that the full method has not been finalized but stated that since there
will not be any further changes to the wastewater portion of the method that would impact uscfulness of
the results, then using Method 1633 may be used to characterize the influent, effluent and sludge waste

streams in the next permit reissuance. However, the sampling requirements would be imposed in this
permit and are clearly for Clean Water Act Purposes.

In EPA’s January issuance of the method, the agency specifically noted, “EPA issuing this method does
not require its use for Clean Water Act compliance monitoring at the Federal level; that will only occur
afier it has been proposed and promulgated through rulemaking {e.g., added to 40 CFR Part 136).”

If rulemaking is imminent, then granting the Petitioner’s request should not result in a significant impact
on the amount of PFAS data used to characterize influent, effluent and sludge.

Part 1. A. PFAS and Adsorbable Organic Fluerine Monitoring of Influent and Effluent

While the Petitioner did not comment on influent and effluent monitoring of PFAS, the same concern as
described in its comment on Part 1.E Industrial Users and Pretreatment Program, Section 6 — that EPA
does not have the regulatory authority to require PFAS testing as applies to the influent and effluent
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CERTIFICATE OF SERVICE

I certify that copies of the foregoing Order Accepting Petition for Review in the matter of
City of Holyoke Department of Public Works, NPDES Appeal No. 24-01, were sent to the

following persons in the manner indicated:

By Email:

For: Petitioners

Joshua A. Garcia

Mayor

City of Holyoke

536 Dwight St., Mayor’s Office
Holyoke, MA 01040

Email: mayorsoffice@holyoke.org
Tel. (413) 561-1600

Lisa Ball

City Solicitor

City of Holyoke

City Hall Annex, Room 204
20 Korean Veterans Plaza
Holyoke, MA 01040

Email: balll@holyoke.org
Tel: (413) 322-5580

Carl Rossi

Public Works Director
City of Holyoke

63 Canal St.

Holyoke, MA 01040
Email: rossic@holyoke.org
Tel: (413) 322-5645

Dated: Mar 05, 2024

For: EPA

Ken Moraff

Director, Water Division
U.S. EPA Region 1

5 Post Office Sq., WD06-5
Boston, MA 02109

Email: moraff.ken@epa.gov
Tel. (617) 918-1502

Carl Dierker

Regional Counsel

U.S. EPA Region 1

5 Post Office Sq., ORC04-6
Boston, MA 02109

Email: dierker.carl@epa.gov
Tel. (617) 918-1091

Emilio Cortes
Clerk of the Board
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